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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )

)
WATER QUALITY STANDARDS AND ) R08-9 Subdocket C
EFFLUENT LIMITATIONS FOR THE ) {Rulemaking — Water)
CHICAGO AREA WATERWAY SYSTEM )
AND LOWER DES PLAINES RIVER )
PROPOSED AMENDMENTS TO 35 IL1L. )
ADM. CODE 301, 302, 303, and 304 )

NOTICE OF FILING

TO:
John Therriault, Clerk Marie Tipsord, Hearing Officer
Ilinois Pollution Control Board Illinois Pollution Control Board
James R. Thompson Center James R. Thompson Center
100 West Randolph Sireet, Suite 11-500 100 West Randolph Street, Suite 11-500
Chicago, IL 60601 Chicago, 1L 60601

Persons included on the attached Service List

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Pollution Control Board STEPAN COMPANY’S RESPONSE TO UPDATED JOINT STATUS
REPORT OF ILLINOIS EPA, METROPOLITAN WATER RECLAMATION DISTRICT, AND
ENVIRONMENTAL GROUPS CONCERNING PROPOSED AQUATIC LIFE USE
DESIGNATIONS, a copy of which is herewith served upon you.

STEPAN COMPANY

DATE: January 17, 2012

/s/ Thomas W. Dimond
Thomas W. Dimond

Thomas W. Dimond

Susan Charles

Ice Miller LLP

200 West Madison Street, Suite 3500
Chicago, Illinois 60606

(312) 726-1567 (phone)

(312) 726-7102 (fax)

C/127418.1
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CERTIFICATE OF SERVICE

1, the undersigned, certify that on this 17th day of January 2012, I have served
electronically the attached STEPAN COMPANY’S RESPONSE TO UPDATED JOINT
STATUS REPORT OF ILLINOIS EPA, METROPOLITAN WATER RECLAMATION
DISTRICT, AND ENVIRONMENTAL GROUPS CONCERNING PROPOSED AQUATIC
LIFE USE DESIGNATIONS, and NOTICE OF FILING upon the following person:
John Therriault, Clerk
Ilinois Pollution Control Board
James R. Thompson Center
100 West Randolph Street, Suite 11-500
Chicago, II. 60601
and by U.S. Mail, first class postage prepaid, to the following persons:

Marie Tipsord, Hearing Officer

Ilinois Pollution Control Board

James R. Thompson Center

100 West Randolph Street, Suite 11-500
Chicago, IL 60601

The participants listed on the attached
SERVICE LIST

/s/ Thomas W, Dimond

Thomas W, Dimond
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SERVICE LIST

Deborah J. Williams, Assistant Counsel
Stefanie N. Diers, Assistant Counsel
Illinois Environmental Protection Agency
1021 North Grand Avenue East

P.O. Box 19276

Springfield, IL 62794-9276

Frederick M. Feldman

Ronald M, Hill

Margaret T, Conway and Louis Kollias

Metropolitan Water Reclamation District
of Greater Chicago

111 East Erie Street

Chicago, IL 60611

Bill Richardson, Chief Legal Counsel
Mllinois Department of Natural Resources
One Natural Resources Way

Springfield, IL 62702-1271

Keith Harley

Elizabeth Schenkier

Chicago Legal Clinic, Inc.

211 West Wacker Drive, Suite 750
Chicago, IL 60606

Katherine D. Hodge
Monica T. Rios

Hodge Dwyer Zeman

3150 Roland Avenue

P.O. Box 5776

Springfield, IL 62705-5776

James E. Eggen

Director of Public Works & Ultilities
City of Joliet

921 E. Washington St

Joliet, I, 60431

Claire Manning

Brown Hay & Stephens LLP
700 First Mercantile Bank Bldg
205 S. Fifth St

Springfield, II. 62705-2459

Matthew Dunn, Chief

Environmental Bureau

Office of the Attorney General

69 West Washington Street, Suite 1800
Chicago, IL 60602

Ann Alexander

Natural Resources Defense Counsel
2 North Riverside Plaza, Suite 2250
Chicago, II. 60606

Susan M. Franzetti

Kristen Laughridge Gale
Nijman Franzetti LLP

10 South Lasalle St., Suite 3600
Chicago, IL 60603

Albert Eftinger

Jessica Dexter

Environmental Law & Policy Center
35 E. Wacker Dr., Suite 1300
Chicago, IL 60601

Richard Kissel

Roy Harsch

DrinkerBiddle

191 N. Wacker Dr., Suite 3700
Chicago, 1L 60606-1698

Frederick Keady
Vermillion Coal Company
1979 Jolms Drive
Glenview, IL 60025
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James L. Daugherty

Thorn Creek Basin Sanitary District
700 West End Avenue

Chicago Heights, I1. 60411

W.C. Blanton

Blackwell Sanders LLP
4801 Main St, Suite 1000
Kansas City, MO 64112

Jerry Paulsen

Cindy Skukrud

McHenry County Defenders
132 Cass Street

Woodstock, IL 60098

Bernard Sawyer

Thomas Granto

Metropolitan Water Reclamation District
6001 W. Pershing Rd

Cicero, IL 60650-4112

Fredric Andes

Erika Powers
Bames & Thornburg
1 North Wacker Dr
Suite 4400

Chicago, 1L 60606

Bob Carter

Bloomington Normal Water Reclamation
PO Box 3307

Bloomington, IL 61702-3307

Kenneth W. Liss

Andrews Environmental Engineering
3300 Ginger Creek Drive
Springfield, 1L 62711

Mark Schultz

Navy Facilities and Engineering Command

201 Decatur Avenue, Building 1A
Great Lakes, IL 60088

Kay Anderson

American Bottoms

One American Bottoms Road
Sauget, IL 62201

Robert VanGyseghem
City of Geneva

1800 South St

Geneva, IL 60134-2203

Lisa Frede

Chemical Industry Council of lllinois
1400 East Touhy Avenue

Suite 100

Des Plaines, IL 60019-3338

Jack Darin

Sierra Club

70 E. Lake St

Suite 1500

Chicago, IL 60601-7447

Thomas H. Shepherd

Office of the Attorney General
Suite 1800

69 West Washington Street
Chicago, IL 60602

Tom Muth

Fox Metro Water Reclamation District
682 State Route 31

Oswego, IL 60543

Vicky McKinley

Evanston Environmental Board
223 Grey Avenue

Evanston, IL 60202

Marc Miller

Jamie S, Caston

Office of Lt. Governor Pat Quinn
Room 414 State House
Springfield, IL 62706
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Tracy Elzemeyer
American Water Company
727 Craig Road

St. Louis, MO 63141

Irwin Polls

Ecological Monitoring and Assessment
3206 Maple Leaf Drive

Glenview, 1L 60025

Jetfrey C. Fort

Ariel J. Tesher

SNR Denton US LLP
7800 Sears Tower

233 S. Wacker Drive
Chicago, IL 60606-6404

Dr, Thomas J. Murphy
23235 N, Clifton St
Chicago, IL 60614

Cathy Hudzik
City of Chicago

Mayor's Office of Intergovernmental Affairs

121 North LaSalle Street, Room 406
Chicago, IL 60602

Stacy Meyers-Glen
Openlands

Suite 1650

25 East Washington
Chicago, IL 60602

Kristy A. N. Bulleit
Hunton & Williams LLP
1900 K Stirect, N.W.
Washington, DC 20006

James Huff

Huff & Huff, Inc.

915 Harger Road, Suite 330
QOak Brook, IL 60523

Lyman C. Welch

Alliance for the Great Lakes
17 N. State St., Suite 1390
Chicago, IL 60602

Beth Steinhorn
2021 Timberbrook
Springfield, 1. 62702

Traci Barkley

Prairie Rivers Nefworks
1902 Fox Drive, Suite 6
Champaign, IL 61820
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

WATER QUALITY STANDARDS AND
EFFLUENT LIMITATIONS FOR THE
CHICAGO AREA WATERWAY SYSTEM
AND LOWER DES PLAINES RIVER
PROPOSED AMENDMENTS TO 35 ILL.
ADM. CODE 301, 302, 303, and 304

R08-9 Subdocket C
(Rulemaking — Water)

R g I T S S N N

STEPAN COMPANY'S RESPONSE TO UPDATED JOINT STATUS REPORT
OF ILLINOIS EPA, METROPOLITAN WATER RECLAMATION DISTRICT, AND
ENVIRONMENTAL GROUPS
CONCERNING PROPOSED AQUATIC LIFE USE DESIGNATIONS

Stepan Company submits the following Response to Updated Joint Status Report of
Illinois EPA, Metropolitan Water Reclamation District, and Environmental Groups Concerning
Proposed Aquatic Life Use Designations.

1. Last September, by emergency motion, the llinois Environmental Protection
Agency ("Agency"), the Metropolitan Water Reclamation District of Greater Chicago
("MWRD") and several organizations' sought a delay in the briefing schedule in Subdocket C of
this rulemaking. The Agency, the MWRD and the organizations (collectively, the "Negotiating
Parties") represented that they were involved in three-way negotiations that could "resolve a
substantial portion of the issues presented in Subdockets C and D, thereby significant!ly reducing
the number of issues the Board would need to address in those Subdockets.” Joint Emergency

Motion to Vacate Deadlines in Subdocket C and Set Date for Filing of Joint Staius Report, 3

(Sept. 22, 2011).

! The organizations that joined the emergency motion were the Natural Resources Defense Council, the

Environmental Law & Policy Center, Friends of the Chicago River, Openlands, Alliance for the Great Lakes,
Southeast Environmental Task Force, Prairie Rivers Network and the Sierra Club-Illinois Chapter.
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2. The Hearing Officer granted the Joint Emergency Motion, in part, vacated the
deadlines for briefing on Subdocket C and ordered the Negotiating Parties to submit a joint status
report on November 21, 2011. On that date, the Negotiating Partics submitted a joint report
stating that they had discussed dissolved oxygen criteria and habitat improvement issues. See
Joint Status Report of Illinois EPA, Metropolitan Water Reclamation District, and
Environmental Groups Concerning Resolution of Aquatic Life Use Issues at 1-2 (Nov. 21, 2011).
They reported that progress was being made but no agreement had been reached and requested
more time to see if they could reach an agreement. Id. at 2.

3. The Hearing Officer granted that request too and ordered the Negotiating Parties
to submit a further status report on January 3, 2012. The Negotiating Parties then reported that
they had "reached tentative agreements regarding habitat restoration, variances and permit terms
that will be needed to make workable and effective the agreements regarding designations and
criteria." Updated Joint Status Report of Illinois EPA, Metropolitan Water Reclamation District,
and Environmental Groups Concerning Proposed Aquatic Life Use Designations, at 1 {(Jan, 3,
2012). But, they offered no details on what the nature of the agrecment was, what water
segments at issue in this proceeding would be directly (not to mention indirectly) impacted by
those agreements, how it would impact aquatic life use designations, how it might impact
dissolved oxygen criteria (if those were even part of the agreement), or any other details.

4, Despite offering no details on the "agreement," the Negotiating Parties requested
that the Hearing Officer require the filing of post-hearing briefs on Subdocket C on February 17,
2012 with no subsequent date for the participants to comment on the February 17 submissions of
other participants or on the "agreement," whenever its details might be revealed.

5. The entire premise of the delay in the post-hearing briefing on Subdocket C (and a

quite reasonable one) was that the Negotiating Parties might reach agreements that would alter
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the regulatory proposal that all the other participants would be commenting on and that the
Board would be requested to consider. Now the Negotiating Parties are suggesting that all
participants should submit their post-hearing briefs even though we know no more about the
"agreement" that may alter the regulatory proposal than we did last September. The need for all
participants to understand the "agreement” and be able to comment on it to the Board is no less
now than it was last Fall. 1t is highly prejudicial for the Negotiating Parties to suggest that
briefing should resume when they have not set forth the manner in which the proposed
regulatory language would change, what water segments are impacted (directly or indirectly) or
even given the other participants an inkling of what the "agreement" is.

6. Moreover, if the Agency has indeed entered into an "agreement" to amend its
regulatory proposal, then that is a significant fact that needs to be put on the record so that the
participants and the Board know where the Agency stands. While the Boatd's procedural rules
do not seem to expressly address changes to regulatory proposals by a proponent, it is entirely
consistent with those rules to require the Agency (and their fellow Negotiating Parties) to explain
any change resulting from their "agreement." Among other things, a regulatory proposal is
required to set forth the language of the proposed rule and how it differs from any existing
language, to state the reasons supporting the proposal, and to summarize all testimony intended
to support the proposal. 35 l1l. Adm. Code §102.202(a)-(c). If a proponent, such as the Agency,
changes its position mid-stream, the Board and other participants should know more than the
simple fact of the change. Consistent with §102.202(a)-(c), they should know how it will affect
the language proposed, what reasons support the changed language and whether additional
testimony will be needed to support the change. There is no sense in having the participants

comment on regulatory language and use designations that the Agency no longer supporis or
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comment in the absence of the specific proposal that the other Negotiating Parties intend to offer
to the Board.

7. Finally, the Updated Joint Status Report only suggested that the Board establish
Febroary 17 as the post-hearing briefing date and did not request the establishment of a second
date at which each participant could comment on the post-hearing briefs of other participants.
This was a critical feature of the post-hearing briefing schedule established by the Heating
Officer that no one opposed and that was crucial to many participants. See Hearing Officer
Order (Aug. 16, 2011) (establishing October 17, 2011 for participants to respond to the post-
hearing briefs of other participants).

WHEREFORE, Stepan Company requests that the Hearing Officer enter an order (1)
directing the Negotiating Parties to file a further status report explaining the "agreement"” that has
been reached, if any, the manner in which it will alter the regulatory language on aquatic life use
designations proposed by the Agency, the reasons for the change and any testimony to be offered
in support; and (2) continuing the setting of a post-hearing briefing schedule for Subdocket C
until after the Negotiating Parties have disclosed any changes to the Agency's proposed
regulatory language on aquatic life uses and any other aspects of the "agreement.”

Respectfully submitted,
STEPAN COMPANY

DATE: January 17, 2012
/s/ Thomas W, Dimond

One of its Attorneys

Thomas W, Dimond

Susan Charles

Ice Miller LLP

200 West Madison Street, Suite 3500
Chicago, lllinois 60606

(312) 726-1567 (phone)

(312) 726-7102 (fax)





